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In the Court of Appeals of the District of Columbia. 


No. 2296. 

George W. Marsh, Appellant, 
vs. 

J. Miller Kenyon et al., Trustees. 


Supreme Court of the District of Columbia. 
In Equity. No. 23221. 


Lyman Herdman, Complainant, 

VS 

M illiam W. Breneman, Mary de W. Breneman, Charles F. 
Benjamin Daniel W. O’Donogliue and J. Miller Kenyon, Trus¬ 
tees, and The Perpetual Building Association, Defendants. 

United States of America, 

District of Columbia , ss: 


Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Exhibit E. 

Filed April 7, 1902. 

In the Supreme Court of the District of Columbia. 

No. 23221. In Equity. 

Lyman Herdman, Complainant, 

vs. 

V. illiam W . Breneman, Mary de W. Breneman, William W 
Boarman, Trustee, and Charles F. Benjamin and William H 

Ouncanson, Trustees, The Perpetual Building Association, De- 
i enaants. 

William W. Boarman et al. 
to 

Benjamin and Duncanson, Trustees. 

Recorded May 23, 1900, 12:21 P. M. 

Trust. 

, '[. his Indenture, Made this 22d day of May, A. D. 1900, between 
\\ illiam W. Boarman as trustee in Equity cause No. 21231 • 
I -- ‘2296a 
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Marion V. Breneman. widow, and Mary I)e W. Brenenian and Will- 
iam W. Breneman, both unmarried, all of the District of Columbia, 
of the first part, and Charles F. Benjamin and William H. Duncan- 
son, as Trustees of the Perpetual Building Association, of the said 
District parties of the second part; Witnesseth, that the said parties 
of the first part, in consideration of one dollar to them heretofore in 
hand paid by said parties of the second part, have granted, bargained, 
sold, aliened, enfeoffed and confirmed and by these presents do grant, 
bargain, sell, alien, enfeoff and confirm unto the said Trustees, the 
survivor of them, his heirs and assigns, the land and premises situate 
in the District aforesaid, known and distinguished as all of lots sev¬ 
enteen (17) and eighteen (18) in Square one hundred and 
2 two (102), and all of lot five (5) and the South thirty feet, 
nine inches (S. 80 ft. 9 in.) front on 20th Street by the depth 
of seventy-five (75) feet of lot six (6), both lot* in Square one hun¬ 
dred and nineteen (119), and both squares in the City of Washing¬ 
ton (this conveyance for security of advances of $54,945 applied to 
payment of prior liens and encumbrances on the aforesaid real estate 
and to the further improvement of parts thereof); together with all 
the improvements, ways, easements, rights, privileges, hereditaments 
and appurtenances thereto belonging or appertaining, and all re¬ 
mainders. reversions, rents, issues and profits thereof, and right, 
title, interest and estate of the said parties of the first part, in and 
to the same. To have and to hold the said land and prem¬ 

ises, with tl le appurtenances and hereditaments to the same 
Monging, unto and to the use of the said Trustees, the sur¬ 
vivor of them, his heirs and assigns; possession of said land 
and premises having this day been delivered to said Trus¬ 
tees. In and upon the following trust*, namely: First, to secure full 
performance of the conditions of a bond of even date herewith in the 
penal sum of sixty thousand dollars, duly executed and delivered by 
the said grantor Marion V. Breneman, a shareholder in and of the 
aforesaid Association, to the present Treasurer thereof, for the re¬ 
payment of advances, and of such other and further like bonds as the 
said obligor, she, may duly execute and deliver to the said or other 
Treasurer of said Association, by consent of the said Mary De W. 
Breneman and William W. Breneman; Second, to permit the said 
obligor, her heirs, legal representatives and assigns, as tenants 
8 at will of the parties of the second part, the survivor, his heirs 
and assigns, to enter upon, and to use, occupy and enjoy the 
aforesaid land and premises until default be made in any payment 
stipulated in any of said bonds. And upon default in the perform¬ 
ance of any condition of any of said bonds then at the request of the 
Treasurer of the aforesaid Association for the time being, the said 
Trustee, the survivor of them, or his heirs shall proceed to sell the 
whole or part of said described land and premises, with the appur¬ 
tenances, at public auction to the highest bidder, upon such terms 
and conditions and at such time and place as the said Trustees or 
Trustee shall deem most advantageous to all concerned; first giving 
public notice of the time, place and terms of sale by six days' prior 
advertisement in the District of Columbia, and upon full compliance 
bv the purchasers with the terms of sale, the said Trustees or trustee 
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shell convey to said purchasers, their heirs and assigns, in fee simple 
the land and premises sold, with the appurtenances, free from liabil¬ 
ity on the part, of purchasers to see to the application of the purchase 
money, and possesion of said land and premises shall then be sur¬ 
rendered to said Trustees or Trustee, or to the purchaser, his heirs 
.umassigns, at the end of five days’ notice of demand for possession. 
.\nd the said obligor hereby appoints the said Trustee, the survivor 
of them and his heirs, to be her attorney or Attorneys, irrevocable in 
the name and stead of said obligor, to do and perform, upon default 
as aforesaid, and concerning the said land and premises, all and any 
the matters and things ns fully and with like effect, that and 
as the said obligor, her heirs, legal representatives and assigns 
might or could do or perform except for these presents, and 
in l , ,ers< \ ns hnv ! n K or claiming possession of any part, or all of said 

■ml) ntli' '' re, rT ? nder l, ?e obligor, her legal representatives 
and assigns, shall observe this covenant from and after the time of 

having due notice thereof. Third, out of the proceeds of sale the 

rustees ns aforesaid shall pay—first, the proper expenses attending 

" ‘' Sfle ° r sa,es ’ lno, V dlnR auctioneer’s fees and ^commission of 

- * eentUm ?•" the K ross amount thereof as compensation to 

mlI h^ ( i e , XeC il l A e *l S t nKt i Second - * at whatever sums of 
monev shall then be due by the aforesaid obligor to said Association 

m. an account to be stated by its Secretary to the date of sale and ad- 

“ha'lTbe chnr > ccd lt,< ‘Il. 1 Ii. the event . of d,spute - wherein the said obligor 
tion t A® sums . , of money received from said Associa- 

tion, and the monthly dues paid and the residue, if any, paid to said 

obligor her heirs, executors, administrators, or assigns. And the 
sa,_! obligor, for herself, and her heirs, executors, administrators and 
fcT"mdT enan t-. pro, I' 1 f s ’ and a e rees . to and with the said Trus- 

Hcns l he VT7 ° f A them and his heirs - that a11 taxes ‘"'<1 o^er 

liens upon said lands and premises shall be duly liquidated and the 
premises kept insured against damage by fire during the life of this 

elation" I'alTt ft ‘he Treasurer ofSdW 

Tw .K 11 1 • °/ damage by fire the trustees executing this 

nf it,,' t Icce,va and apply the insurance money to the purposes 

Itons : or a "in X n f anV ft"? 1 * in Se “ ,in « « d *«» orTthlr 
liens, or m effecting said insurance, the Treasurer of said 

•> Association may settle said taxes or other liens and effect said 

defend an ‘ H T y ’ Hti S ation or otherwise, perfect or 

in . tte , or seci l nt y hef et>y conveyed, and all money so paid 

t e remn ment'of^id V he d6 r ‘ hereby seoured - And in defauK of 
e repn> met it of said taxes, liens, insurances or legal or other ex¬ 
penses. the Trustees executing this Trust shall have power to sell and 
convey said land and premises and distribute the prweeds of sale as 
aforesaid. Tn Testimony whereof the said parties of the first nart 
have hereunto set their hands and seals. 1 part 

WILLIAM W. BOARMAN, Trustee Tspat I 

MARION V. BRENEMAN fc] 

MARY de W. BRENEMAN. fs^L 

WILLIAM W. BRENEMAN. [seal ] 


Signed sealed and delivered in the presence of 
WM. D. HOOVER. 
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GEO. W. MARSH VS. J. MILLER KENYON ET AL., ETC. 

I, William D. Hoover, a Notary Public in and for the District 
aforesaid, do hereby certify that William W. Boarman, as trustee, 
Marion V. Breneman, Mary de W. Breneman. and William W. 
Breneman, parties to the foregoing annexed Deed of Trust bearing 
date the 22d day of May A. D. 1900, personally appeared before me 
in the District aforesaid: the said parties and each of them being per¬ 
sonally well known to me to be the persons who executed said Deed; 
and acknowledged the same to be their act and deed. 

Given under my hand and notarial seal this 23d dav of Mav, A. I). 
1900. 

[notarial seal.] WILLIAM D. HOOVER, 

Notary Public, D. C. 

6 Mandate. 

Filed April 23, 1910. 

In the Supreme Court of the District of Columbia. 

* * * * * * * 

United States of America, ss: 

[seal.] 

The President of the United States of America to the Honorable 
the Justices of the Supreme Court of the District of Columbia, 
Greeting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between Lyman Herdman, 
complainant, and William W. Breneman, Mary de W. Breneman. 
William W. Boarman. Trustee, and Charles F. Benjamin and 
William H. Duncanson. Trustees, and the Perpetual Building As¬ 
sociation, defendants, Equity No. 23221, wherein the decree of the 
said Supreme Court entered in said cause on the 13th day of Mav, 
A. D. 1909. is in the following words, viz: 

This cause coming on to be heard at this term of the Court upon 
the pleadings and testimony herein including two deeds, one from 
Marion V. Breneman et al. to T. Percy Myers et al., Trs. dated 
April 21, 1898, and the other from T. Percy Meyers et al. Trs. to 
r > de ^ • Breneman. \\ 1m h were offered in evidence at final hear¬ 
ing and objected to by complainant as being offered too late and as 
l>eing immaterial and exception was then noted by complainant, 
and the same having been fully argued by counsel for the respective 
parties and duly considered by the Court, it is by the Court this 
13th day of May, 1909, adjudged, ordered and decreed that the 
three (3) deeds from the defendant William W. Breneman 

7 to the defendant Mary de W. Breneman, dated respectively 
September 28th. 1895. September 17th, 1896, November 1st, 

1897, and recorded respectively in Liber 2047 at folio 258, in Liber 
2204 at folio 440 and in Liber 2282 at folio 362, of the Land 
Recoids of the District of Columbia be and they hereby are de¬ 
clared to be null and void and of no effect as against the complain- 
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ant hereto and the judgment obtained by said complainant against 
no defendant William W. Breneman in law cause No. 45,063. of 
the Supreme Court of the District of Columbia, and it is further 
adjudged, ordered and decreed that said judgment be and it is 
icreljy declared to be a lien upon the undivided one-half (Vo) in- 
ores of the defendant William W r . Breneman in and to lots num- 

nT , eiRhte L en (17 * 18 > *" one hundred 

.ind two (102) and lot numbered five (5) and the south thirty (30) 

teet, nine (9) inches by the depth of seventy-five (75) feet of lot 

numbered six (6) in square one hundred and nineteen (119) in 

the City of Washington, in the District of Columbia, subject how- 

*1*1 w th t ln ^®btedness secured by the Deed of Trust placed on said 
property by the defendants William W. Breneman and Mary de 
, B (®nenian dated May 22nd, 1900, and recorded in Liber 2480 
at folio 258 of the Land Records of the District of Columbia to 
C miles F. Benjamin and William II. Duneanson, Trustees, to secure 
the Treasurer of The Perpetual Building Association of the District 

r irii p' an< J* if {” r,, A er adjudged, ordered and decreed that 
J. Mi'ler Kenyon & D. W. O’Donoghue he and they are hereby ap¬ 
pointed Trusty with bond in the penalty of Six Thousand Dollars 
to sel, the undivided one-half (M>) interest of said defendant Wil- 
tiam W. Breneman in said property, subject to said Deed of Trust 
at public auction in accordance with Equity Rule No. 91 and from 
the pioceeds of sale, after paying all proper costs and expenses of 

Soli oil or O? R C0Ste i J*"* mU ’ ‘° P ay to said «"npWn«nt, or his 
Solicitor of Record, the amount of said judgment with casts and 

W lli l \v r T and pa J .Glance, if any, to the said defendant. 
\N ilium W . Breneman, his heirs or assigns; provided, however, said 

, f n? S v. S la ooo advert, f said Property for sale before the 1st day 
of October. 1909, in order that the said defendant William W 

Breneman, may pay and satisfy in full said judgment with costs 

;,7'r*„7^Er n ,s.—* ,hi> 

JOB BARNARD, Justice. 

nremo Co.^^K ° f **!! *"““*!* ° f the recor<1 of said Su- 
SIm o was brought into the Court, of Appeals of the 
District of Columbia by virtue of an appeal, prayed by Wil- 

8 ham W Breneman and Mary de W. Breneman, whereon 
l Herdman was made the party appellee by citation 

mied and served agreeably to the Act of Congress in such case 
made and provided, fully and at large appears. 

And whereas, in the present term of April, in the year of our 
Lord one thousand nine hundred and ten, the .said cause came o. 

to be heard before the said Court of Appeals on the Cd tra^rin 
of record, and was argued by counsel* anscript 

On consideration whereof, It is now here ordered, adiudtred and 
decreed by this Court that the decree of the said Supreme CnnrMn 
this cause be, and the same is hereby, modified so ^ to dir<w !h 1 
any balance remaining after the sahsfaction of co^ULnaTt’s do 
mnnds should be paid to Mias Breneman, and as so modified! the 
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decree is affirmed with costs; and that the said complainant recover 
against the said defendants William W. Breneman and Mary De 
W. Breneman for their costs herein expended and have execution 
therefor. 

April 5, 1910. 

You, therefore, are hereby commanded that such execution and 
proceedings he had in said cause, as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

\\ it ness the Honorable Seth Shepard, Chief Justice of said Court 
of Appeals, the 23rd day of April in the year of our Lord one thou¬ 
sand nine hundred and ten. 

Coats of Complainant: 

Clerk.. $— 

Attorney.$— Paid. 

Printing Record $— 

« _ 

HENRY W. HODGES, 

Clerk of the Court of Appeal* 

of the District of Columbia. 

0 Decree. 

Filed .Tun- 10, 1910. 

* * * * * * * 

The Mandate of the Court of Appeals of the District of Columbia 
in the al>ove entitled cause, modifying and affirming the final decree 
passed herein on the 13th day of May, 1909, having been presented 
to the Court, it is bv the Court this 10th day of June, 1910, Ad¬ 
judged. ordered and decreed that the said final decree of May 13, 
1009, be, and the same is hereby, modified in accordance with the 
said Mandate of the said Court of Appeals so a* to read as follows: 

That, from the proceeds of sale, after paying all proper costs and 
expenses of said sale and costs of this suit, to pay to said complain¬ 
ant. or his solicitor of record, the amount of his said judgment with 
costs and interest thereon, and to pay the balance, if any, to the said 
defendant Marv de W. Breneman, her heirs or assigns; 

Ami that in all other respects the said final decree passed herein 
on the 13th of May. 1909. be and the same is, hereby affirmed. 

THOS. H. ANDERSON, Justice. 

10 Petition. 

Filed September 14,1910. 

* * * * * * * 

The petition of George W. Marsh respectfully shows: 

1. That he purchased by his agent John G. Slater on Tuesday 
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DameT\V 9 0’’l>nn a n<A i0n % the ° Se * m ^ e b 7 J ' MUler Kenyon and 
728 nt 2ftf°h U % an * rlW Property known as 722, 724 726 ? and 

ll 8 n« h dSSitS riot'I ^“.r 0r ! gin 1 IM 

as wtwts* - ss,-'ssSriW 

rt obT.^.’Ssi 2 25.-r«rri t 

erty would Cso?d ai a gS titll ‘^rti^g^pon’tha't **“* “j* P *° P ' 

•• 

iru«„, r,r,)!,v« , i„“,!ri,m7l?f d,r;,' cn ' k :T j ^ °««« 

sfjas rdSi? 

S.“a. y s“mT‘); ,, T' yi 2 8 ’ ia '"”«i.''iC 

.hoJ.xs.rs^zdttTur’'’ f 7 " ™ k ■»« 

GEORGE AV. MARSH. 

District of Columbia, s*: 

J&riATZrxi b >- 

stated upon m y personal knowledge “ue and fh^^r" 
therein stated upon information and belief, I belkvj^bftn/r 

GEORGE W. MARSH. 

A. D^910 d a " d 8W ° rn to bef ° re me thLs U " d «y of September 
[SBAt ] WM. L. P. KING, 

DANIEL O’C. CALLAGHAN, N ° tary Public ’ D C - 

Attorney for Petitioner. 
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12 Rule. 

Filed Sep. 20, 1910. 

* * * * * * * 

Upon consideration of the petition of George W. Marsh filed 
herein, it is ordered this 20tli day of September, 1910, that J. Miller 
Kenyon and Daniel W. O'Donoghue, trustees in the above entitled 
cause do on or before 10 o’clock forenoon, Friday, September 23, 
1910 show cause why the prayers of said petition should not be 
granted; provided a copy of said j>etition and of this order be served 
upon either of them on or before 4 o’clock afternoon, Tuesday, Sep¬ 
tember 20, 1910. 

HARRY M. CLABAUGH, 

Chief Justice. 


Return. 

Filed September 23, 1910. 

* * * * * * * 

The Return of J. Miller Kenyon and Daniel W. O’Donoghue to the 
Rule to Show Cause issued herein on the 20th day of September, 
1910, respectfully represents to the Court as follows: 

First. That they were duly appointed trustees in the above-entitled 
cause to make sale of the undivided interest of William W. 
13 Breneman in the property in question and that on the 26th 
day of July, 1910. after having duly advertised said property 
for side and after fair bidding they sold said property to one John G. 
Slater, who represented that he was acting as agent of George W. 
Marsh and received a deposit of Two hundred dollars at the time of 
sale. 

Second. That the auctioneer, at the instance of these Trustees, an¬ 
nounced at the time of sale that the property was sold with a good 
title but no mention was made that said property had a good title of 
record nor was any such assurance made at said auction sale either 
bv these Trustees or by said Auctioneer, acting in their behalf. 

That an informal report on the title of said Lots 35 to 39 inclusive 
in Square 102. received by these Trustees from Charles S. Benjamin, 
Attorney, who represents the Perpetual Building Association, that 
holds a trust on said property of about Fifty-three thousand dollars, 
is as follows:— 

The title to sublots 35, 36, 37, 38, and 39 in Square 102, Wash¬ 
ington. D. C., is in Mary de W. Breneman and William W. Brene¬ 
man by long and adverse possession under tax deeds to their grand¬ 
father William Wilson, of March 1st, 1839. and September 30th 
1839, Libers W. B. 71 Folio 3 and 74. Folio 512. 

An undivided one-half of the proprietary title is outstanding in 
the heirs of John Hewitt, as trustee in Bankruptcy of Uriah For¬ 
rest. under deed of July 30, 1802. in Liber H. at Folio 458. 
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An undivided one-quarter in heirs of Leonard W. Deakins and 
lenwming undivided quarter in heirs of Paul Hoy (or Hoye) under 

14 < fr ° m ' • ,al ? 1,eakins > dated March 2nd 1798. 

n„M , il ? qU / nng - th ? title in 1839 - William Wilson built 
„„ i i (original 17 and 18) more than seventy years 
ago, and they have been in his possession, and that of his devisees 
ns daughter, Mrs. Breneman (deceased) and her children, William’ 
W - Breneman and Mary de W. Breneman, ever since. 

ThteH * ti° question a« to the title being good by adverse possession. 

i hud. That at the time of said sale said Charles S. Benjamin ac¬ 
companied and was with said John G. Slater and was apparently 
h,r V n reference to the purchasing of said property anil 

liblfWW^R 0 " ° f ‘ le . t,tl ? 1 U> . ^d Property was well known to 
smd Charles S Bemamin at said time and was probably made known 
to >aid John E. Slater at said time. 

Fourth. That on, to-wit, September 10th 1910, the said Trustees 
made demand upon the Attorney for said purchaser, requesting that 
lhe_terms of sale be complied with and refusing to return the deposit 
of Two hundred dollar made at the time of .sale; that a copy of said 

tetter ,s hereto annexed, marked Exhibit “A,” prayed to be read and 
taken as a part hereof. " u 

Fifth. That these trustees are advised as a matter of law that the 
title to said property is a good marketable title and that accordingly 
said purchaser George W. Marsji must either comply with the temis 
of sale or else forfeit the Two hundred dollars deposited with these 
I rustees at the time of sate and accordingly these Trustees pray that 
■ - w u e , m , ay *?? discharged and said Petition of sanl George 

l ) \\. Marsh be dismissed and that a Decree may be passed 

herein requiring said George W. Marsh to comply with the 
teiin> of sale within a certain definite time or otherwise that these 
I rustees be directed to re-advertise said property for sale at the ex¬ 
pense of said George W. Marsh and having fully answered these 

I nistees pray to be hence dismissed with their reasonable costs in 
this behalf sustained. 

J. MILLER KENYON, 

DANIEL W. O’DONOGHUE, 

Trustees. 


District of Columbia, ss: 

I, Daniel W. O’Donoghue, Trustee herein, being on oath, dulv 
sworn, do depose and say that I have read the foregoing Return to 
the Rule to Show cause issued herein and know the contents thereof 
that the facts therein stated of my own knowledge are true and those 
stated on information and belief, I believe to be true. 

DANIEL W. O'DONOGHUE. 

Subscribed and sworn to before me thid 23d day of September, 
1910. 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Ass’t Cl’k. 


2—2296a 
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District of Columbia, **: 

I, J. Miller Kenyon, Trustee herein, aver that I have read the 
foregoing Return to the Rule to Show Cause issued herein and know 
the contents thereof; that the facts therein stated of my own knowl¬ 
edge are true and those stated on information and belief, 1 believe to 
be true. 

J. MILLER KENYON. 

lb Subscribed and affirmed to before me this 22d day of Sep¬ 

tember, 1910. 

[seal.] AGNES L. MINICK, 

Notary Public, D. C. 


Exhibit “A.” 


September 10, 1910. 

Daniel O’C Callaghan, Esq., Attorney at Law, 1410 G Street N. W\, 

Washington, D. C. 

Dear Sir: Replying to your letter of August 29th addressed to 
Mr. J. Miller Kenyon and myself as Trustees in equity cause No. 
23,221, which letter I find on my return to the City, 1 beg to state 
that we, as Trustees in said cause, sold the undivided interest of 
William W. Breneman to the pro|>erty advertised for sale under the 
assurance that the title was good (we did not guarantee that the title 
was a good one of record). The title to stud property purchased by 
George W. Marsh, through his agent John G. Slater, is a good 
marketable title and accordingly we must refuse to return the deposit 
of Two hundred dollars made to us at the time of the auction sale 
and we must insist iqx>n your client complying with the terms of 
sale without further delay. 

You mention the fact that the Per|>etual Building Association in 
seeking to foreclose under their Deed of Trust and that there was an 
advertisement in the Evening Star of the side under said trust run¬ 
ning at the time you wrote your letter; as a matter of fact 
17 said sale and advertisement were withdrawn but furthermore 
I beg to inform you that your client bought said interest in 
said property subject to said trust and accordingly he could hardly 
complain about a sale being made under said trust. 

Yours verv trulv, 

(Sgd.) ‘ ‘ DANIEL W. O’DONOGHUE. 

A. D. E. 

Decree. 

Filed February 20, 1911. 

******* 

Upon consideration of the petition of George W. Marsh filed herein 
and the rule to show cause issued thereon on the 20th day of Sep¬ 
tember, 1910, and the answer to said rule filed herein by the trus- 
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tees, J Miller Kenyon and Daniel W. O’Donoghue, appointed herein, 
and the same haying been argued by counsel and dulv considered 
by the Court it is this 20th day of Febnmry 1911, adjudged, ordered 
and decieed that said rule to show cause be discharged and said peti¬ 
tion of George W. Marsh be dismissed and it is further adjudged, 
ordered and decreed that said George W. Marsh be and he is hereby 
lequired to comp y with the terms of his purchase made from said 
trustees on the 26th day of July, 1910, within ten days from the 
date hereof otherwise said trustees may readvertise and sell said prop¬ 
erty heretofore decreed to be sold herein at the expense and cost of 
the said George W. Marsh. 

ASHLEY M. GOULD, Justice. 

18 Fro ™ the above decree tlie said George W. Marsh notes an 

appeal in open court and the amount of the bond is fixed at 
one hundred dollars for costs. 

ASHLEY M. GOULD, Justice. 
Memorandum. 

March <>. 1911.—Bond on appeal for $100. approved and filed. 

Directions to Clerk for Preparation of Transcript of Record. 

Filed April 15, 1911. 

* * * * ♦ ' * * 

The Clerk is hereby respectfully directed to copy only the follow¬ 
ing portions of the record for George W. Marsh's appeal:— 
i. Exhibit “E” to the Bill (Trust Boarman to Benjamin) 

-• Mandate of Court of Appeals filed April 23, 1910 

3. Decree on Mandate, June 10, 1910. 

4. His petition filed September 14, 1910. 

5. Buie on Filed September 20, 1910. 

0. Answer to filed September 23, 1910. 

7. Discharge of rule filed February 20, 1911 

19 s. Memorandum—Appeal bond filed, March 6th, 1911 
9. Designation. 

Very respectfully, 

DANIEL O’C. CALLAGHAN, 

Atfy for Petne. George W. Marsh. 

Order. 

Filed April 20, 1911. 


* 


* 


On motion (oral) of Daniel O’C. Callaghan, attorney of record 
for George W. Marsh the petitioner appellant that pressure of work 
in the Clerk s Office prevents that office from getting the transcript 
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of the record on appeal in time, it is ordered this 20th day of April, 
A. I). 1911, that the time for filing the record herein in the Court of 
Appeals, be and the same is hereby extended to and including 
Monday, May 8th, 1911. 


20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ms: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
19, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part ot this transcript, in cause No. 28221, in Equity, wherein 
Lyman Herdman is Complainant and William W. Breneman, et al. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this -1th dav of Mav, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2296. George W. Marsh, appellant, vs. J. Miller Kenyon et al., 
trustee. Court of Appeals, District of Columbia. Filed Mav 8, 1911. 
Henry W. Hodges, clerk. 
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J. Miller Kenyon 
and Daniel W. O’Donoghue, 
Trustees, Appellees. 
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SUPPLEMENTAL BRIEF FOR THE 

APPELLANT. 


STATEMENT OF THE CASE. 

A judgment creditor’s suit entitled Lyman Herdman 
versus William W. Breneman and others, was instituted in 
the court below in April, 1902, and Numbered 23,221 in 
Equity, to realize upon a judgment in favor of said Herd- 
man against said Breneman rendered in the court below in 
January, 1902, in Law, Numbered 45,063, out of an equity 
of redemption that said Breneman had had in certain real 
estate in the city of Washington, District of Columbia, and 
improved by an Apartment House named “The Marion,” - 
which he had conveyed pending litigation at law between 
them to his sister and a co-defendant, Mary De W. Brene¬ 
man. , 
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This cause was before this Court at its October Term, 
1909, upon the appeal of said William W. Breneman and 
Mary De W. Breneman—No. 2072—[Rec. p. 4], and re¬ 
ported in 35 Appls. D. of C., 27. 

The bill in this case by its 2nd prayer asks the Chancellor 
to decree null and void those certain deeds made by said 
William W. Breneman to his sister Mary De W. Breneman, 
and to be ordered to be delivered over and cancelled; and 
by its 3rd prayer asked “and if said judgment, together with 
the costs of this suit shall not be paid on or before a day to 
be fixed by this Court, that said interest of said William W. 
Breneman, or so much thereof as may be necessary for the 
purpose, may be decreed to be sold and said judgment, to¬ 
gether with the costs of this suit, be satisfied out of the pro¬ 
ceeds of such sale;’’ and by its 4th prayer asked “that a 
trustee or trustees be appointed for the purpose of making 
such sale,” [Record in Breneman vs Herdman, No. 2072, 
page 5]. 

-These prayers were granted and the appellees were ap¬ 
pointed the trustees “to sell the undivided one-half interest 
of said defendant William W. Breneman in said property 
subject to said deed of trust * * * and from the proceeds of 
sale * * * to pay to said complainant * * * the 
amount of said judgment with costs and interest thereon, 
and to pay the balance, if any, to the said defendant, Wil¬ 
liam W. Breneman, his heirs, or assigns,” [Rec. p. 5]. 

This Court, however, modified that decree by directing 
that any balance remaining after the satisfaction of com¬ 
plainant s demands, should be paiid to Miiss Breneman 
[Rec. p. 5, and the Opinion page 37 last paragraph]. There¬ 
upon in due course of time the trustees, appellees, acting 
under the modified decree offered for sale the undivided in¬ 
terest of William W. Breneman in the property in question 
and appellant, George W. Marsh, purchased it, after the 
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announcement by the auctioneer, upon the authority of the 
trustees “that the property would be sold as a good title,” 
making the cash deposit of $200.00 at the time [Rec. p. 7]. 

An examination of the title made on said George W. 
Marsh’s behalf disclosed the record title toJbe one based 
upon a defective tax title. Thereupon he refused to further 
comply with the terms of sale, demanded of the trustees the 
return of said deposit, which, not being acceded to, he filed 
his petition and obtained a rule on them [Rec. pp. 7, 8]. 
The trustees, appellees, made due return to the said 'rule 
[Rec. pp. 9, 10] and after argument on the petition and ans¬ 
wer to both, the rule was discharged, the petition denied and 
appellant, George W. Marsh ordered “to comply with the 
terms of his purchase made from said trustees on the 26th 
day of July, 1910, within ten days from the date hereof, 
otherwise said trustees may re-advertise and sell said prop- 
erty, heretofore decreed to be sold herein, at the expense and 
cost of the said George W. Marsh.” From that decree, 
passed February 20th, 1911, the said George W. Marsh 
prosecutes this appeal. 

ADDITIONAL ASSIGNMENT OF ERROR. 

******* 

4. The Court erred in Hot vacating the sale. 

ARGUMENT. 

In addition to the two questions raised by the main brief, 
“among others” is this one. 

The effect or Mr. Associate Justice Barnard’s decree of 
13th day of May A. D. 1909, was to revest in William W. 
Breneman an equity of redemption of an individed moity 
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of a half interest in the realty in controversy. For his de-, 
cree, after describing the deeds attacked, says that, 

“they be and they are hereby declared to be null and 
“void and of no effect as against complainant hereto 
“and the judgment obtained by said complainant 
“against the defendant William W. Breneman” * * * 
“and it is further adjudged, ordered and decreed that 
“said judgment be and it is hereby declared to be a 
“lien upon the undivided one-half interest of the de¬ 
fendant William W. Breneman in and to lots num- 
“bered 17 and 18 in square numbered 102” * * * 

and “after paying all proper costs and expenses” * * * 
“to pay the balance, if any. to the said defendant, Wil- 
“liam W. Breneman, his heirs or assigns.” [Rec. p. 5]. 

This Honorable Court did not coincide with that changed 
character of the title to said land, but held that as Miss 
Breneman was a party to the scheme of her brother to cheat 
his creditor and hinder and delay this creditor in collecting 
his judgment, the “said conveyance as to her was at least 
good as between the parties,” and did modify that decree by 
directing: 

“It is now here ordered, adjudged and decreed by 
“this Court that the decree of the said Supreme Court 
“in this cause, be and the same is hereby modified so 
“as to direct that any balance remaining after satisfac¬ 
tion of complainant’s demands should be paid to Miss 

“Breneman, and as so modified, the decree is affirmed 
“with costs.” [Rec. p. 5, and Opinion p. 37]. The 
decree on the mandate so comformed. [Rec. p. 6], 

It will thus l>e seen that there was no interest in any realty 
to be sold, but only a judgment and the complainant, Lyman 
Herdman, was awarded an equitable attachment and The 
Perpetual Building Association as garnishee decreed if any 
surplus arose after satisfying its mortgage, to pay so much 
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of it over “to said complainant, or his solicitor of record/’ 
toward discharging said judgment, and if any more left to 
hand it over to Miss Breneman. It will be noted the trus¬ 
tees, appellees, did not offer for sale a judgement, a mere 
chose in action, but purported to sell an equity of redemption 
in a half interest of William W. Breneman’s, when the whole 
equity of redemption was in Miss Breneman, Mary De W. 
Breneman, his sister. 

TO ELABORATE THE SOLE QUESTION IN THE 

CASE. 

Is a tax title to land in the District of Columbia based 
upon a sale never recorded conformably to law among the 
land records of the District a “ Good Title?’’ 

In the year 1879 (March) The Supreme Court of the 
District of Columbia in General Term decided in the case 
of King vs. Spaulding that the failure of the Collectors of 
Taxes to record their reports of tax sales among the land 
records invalidated all deeds issued on such sales. 

Mac A. & Mack., 36. 

Brewer vs. D. of C., 5 Mack., 274. 

Beale vs. Brown, 6 Mack., 574. 

Prior to the decision in the year 1892 (April) in the 
local land case of Sharon vs. Tucker, 144 U. S., 533, by the 
Supreme Court of the United States, a title by adverse pos¬ 
session to real estate in the District of Columbia was avail¬ 
able only as a defense. 

Thereafter it was Usable aggressively and affirmatively. 
And until The Code of Law for the District of Columbia 
went into effective operation from and after January 1st, 
192, the law of that case was occasionally invoked. There¬ 
after any person in whom had become vested such a title 
was obliged to follow the procedure laid down by section 
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111 of the Code to have such title perfected and if upon 
the trial of a cause instituted and conducted in conformity 
therewith, “proof of the facts showing title in such person 
by adverse possession shall entitle him to a decree of the 
“court declaring his title by adverse possession, and a copy 
“of such decree may be entered of record in the office of the 
recorder of deeds for said District.” 

A court of equity will not compel a purchaser of real 
estate to take a doubtful title. 

Trust Company vs. Muse, 4 App. D. of C., 12. 

SI? titfe means a title free from litigation, palp- 

^able defects^f^3^ , grave doubts. It should consist of both 

legal and equitable titles, fairly deducible of record. 

* 

. Reynolds vs. Bond, 86 Cal., 538. (i 

I A “ good title ” means not merely a title valid in fact 
♦ which can be again sold to a reasonable purchaser, or mort- 
• ’gaged to a person of reasonable prudence as a security for j 

a loan of money. 

Irving vs. Campbell, 121 N. Y., 358. 

Kane vs. Rippey, 24 Ore., 338. 

CONCLUSION. I 

For this additional reason the decree below should be 
reversed with costs, and the deposit of $200.00 made by \ 

appellant be ordered returned him with interest from July I 

26th, 1910. 

Respectfully submitted, 

Daniel O’C. Callaghan, t 

William W. Bride, fj 

Sidney F. Smith, I 

Attorneys for Appellant. ! 









